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Opinion
|. Facts

This case involves the convictions of the Defendants for aggravated gambling promotion



after the Defendants were found to have operated twenty-nine Free Spin machines' in nine Bristol
locations from August of 1998 to June of 1999. The following evidence was presented at the
Defendants' trial. The partiesstipulated that Vincent Vanceisthe son of George A. Vance and that
they both were general partnersin East Tennessee Vending and Amusement, LL C, between August
of 1998 and June 10, 1999. The parties further stipulated that East Tennessee Vending and
Amusement owned twenty-nine Free Spin vending machines and placed the machines in nine
establishmentsin Bristol. Officers of the Bristol Tennessee Police Department seized the twenty-
nine machines on June 10, 1999.

ThelmaTrivette testified that she played a Free Spin machine at an establishment in Bristol
by inserting money into the machine and receiving a sports collector’ s card for each dollar that she
inserted. Trivette explained that she played the Free Spin machine and “got credits up to two
hundred pointsand received ten dollars’ from thecashier. Shestated that the cashier “ got the credits
off of themachine,” asked her to sign adocument, paid her the ten dollars and then asked her for the
baseball cardsback. Shereported that she had collected baseball cardsin the past and that the cards
she received from playing the Free Spin machine were not worth keeping. Trivette testified that a
member of her family lost $500 playing the Free Spin machines, so she contacted the Bristol
Tennessee Police Department concerning the machines in the spring of 1999.

Trivette stated that she agreed to work with the police department by playing the Free Spin
machines located at various establishments in Bristol. She explained that the police department
agreed to pay her $50 every time she won money on the machines, and she would use the money that
police officers gave her to play on the machines. Trivette explained that she played the Free Spin
machinesand won money at fivedifferent establishmentsin Bristol between May 19, 1999, and June
7,1999. She stated that the cashierswould clear out her credits on the machines after she redeemed
her creditsfor cash. Trivettetestified that she often returned the baseball cardsto the cashierswhen
sheredeemed her credits. Shethen demonstrated how the Free Spin machineworked by playing the
machineinthecourtroom. On cross-examination, Trivettetestified that the Free Spinmachineswere
located in public areas of the various establishments so anybody could play them. She stated that
she never read the rules posted next to the machines, rather she just played the machines.

BlaineWade, acaptainwiththeBristol Tennessee Police Department, testified that, pursuant
to asearch warrant, he and several officers sei zed the twenty-nine Free Spin machinesfrom various
establishments in Bristol on June 10, 1999. He reported that the machines contained money and
gports cards in them when the police seized them. Captain Wade stated that officers found several
hundred “promotiona claim forms” that players of the machines would fill out and sign when
“cashing out.” Hereported that officers also found two pads of “ promotiona game play vouchers’
that players could fill out and send away for afree play on a Free Spin machine. He explained that
the “promotiona claim forms” and the vouchers for a free game contained the address of East

The patent for the machine at issue in this case states that the name of the machine is“ Collector Card/Fun
Card Dispensing System with Promotional Free Spin, Free Draw Game Feature.” We will refer to the machines as Free
Spin machines in this opinion.
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Tennessee Vending and Amusement Company. Captain Wade testified that officers also found
severa hundred sports cards that were used in the machines.

On cross-examination, Captain Wade stated that he could not recall talking with Defendant
George A. Vance about the legality of the Free Spin machines before the police investigated the
Defendants and their machines. He explained that Defendant George A. Vance discussed the
machines with the district attorney’s office during the police investigation of the Defendants.
Captain Wade testified that the Free Spin machines dispensed a baseball card for every dollar
inserted, and the machines were labeled as sports collector card machines at the various locations
in Bristol. He stated that anyone could send away for a free game and then play the Free Spin
machinefor free, but hedid not know of anybody who obtained afree game. Captain Wadetestified
that some of the machines had a gold sticker on the front of them that indicated that they were
registered with the State of Tennessee and taxed as vending machines.

The Defendants sought to call Mark Patterson, a patent attorney with Waddey & Patterson
in Nashville, to testify as an expert in patent law that the Free Spin machines were patented as
“vending machines” and not “gaming machines.” The State objected to thetestimony asirrelevant,
and thetrial court sustained the objection, stating, “1 find that it’sirrelevant whether or not thereis
apatent. It'sirrelevant what you call amachine. It’sirrelevant how you describe amachinein an
abstract on apatent . . . . It's how the machineworks. . . and it show it'sused . .. .”

The Defendants then made an offer of proof of Patterson’ s testimony out of the presence of
thejury. Patterson stated that he submitted a patent application on behaf of Keith heflin of World
of Games, LLC, for the Free Spin machine. Hetestified that the name of the machine on the patent
is “Collector Card/Fun Card Dispensing System with Promotiona Free Spin, Free Draw Game
Feature.” Pattersonexplainedthat, after aninitial rejection by theU.S. Patent and Trademark Office,
Heflin received the patent for the Free Spin machine on April 10, 2001. On cross-examination,
Patterson stated that the descriptivetitle given to an invention is created by the applicant, not by the
patent office. Heexplained that “the patent ssimply describesthat thereisagamethat you can choose
to play after you purchase the card. The patent is not limited to any particular range of prizes that
might be won as a consequence of playing that game.” Patterson stated that the Free Spin patent
requiresthat the cards di spensed have somevaueto them. He explained that the Free Spin machine
was unique because it combined the purchase of a sports card with the opportunity to play a
promotional game after the purchase. Patterson explained that Heflin wanted the Free Spin machine
to be alegal non-gambling machine so he could get a patent on it and “ have some monopoly rights
in the market.” Patterson stated that “[t]here are lots of gambling machines out there. [Heflin]
couldn’t get a patent on agambling machine.” Hetestified that he did not study the gambling laws
of Tennessee to determine whether the Free Spin machine was legal under those laws.

Charles Thomas, adetective with the Bristol Tennessee Police Department, testified that he
participated in seizing some of the Free Spin machines on June 10, 1999. Detective Thomas stated
that he saw Defendant Vincent V ance performing mai ntenance on a Free Spin machinewhen he and
other police officers arrived to seize the machines. He reported that he saw Defendant Vincent
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Vance' s Jeep Cherokee parked beside one of the establishmentswith several casesof baseball cards
in the rear hatch, a box of receipt books in the back seat and a legal pad with names of
establishments and dollar figures in the front passenger seat. Detective Thomas testified that he
returned to the store, located Defendant Vincent Vance and told him “that | needed to get into his
vehicle, that | believed that [the cards and business records were] evidence of agambling enterprise
that we wereinvestigating, and that | was goingto seizeit.” He stated that he then seized the cards,
the receipt books and the legal pad. Detective Thomas stated that the receipt books contained a
“Collection Report” page that had the establishment name on one line and Free Spin machine on
another and was signed by Defendant Vincent Vance. Hereported that, when the other officerswere
moving the machines, he saw several sports cards in the slots of the machines, on the floor, under
the machinesand behind the machines. Detective Thomas stated that he noti ced that papersentitled,
“Free Spin, Free Draw Official Rules,” weretaped to some of the machines, and abanner posted on
the wall above the machines read “FREE DRAW,” “FREE SPIN,” “INSTANT CASH PRIZES,”
“COLLECTORS CARDS SOLD HERE” and “NO PURCHASE NECESSARY.”

On cross-examination, Detective Thomastestified that heknew Defendant George A. Vance
because he and Detective Thomas' father-in-law were friends. He explained that he talked with
Defendant George A. Vance about how the machines worked, but Detective Thomas stated that he
“expressed no opinion asto whether the machinesarelegal or not.” The detective stated that he has
not investigated whether the Free Spin machines were registered with the State or whether the
machines had tax stamps on the front of them.

Ronnie Houser, the manager of Larry Neece's Southern Cardsin Bristol, Virginia, testified
as an expert in the field of the valuation of sports cards in the Bristol area. Houser stated that he
examined the sports cards that police seized on June 10, 1999, in connection with the investigation
of the Defendants. The State showed Houser boxes of sports cards seized from the Defendants,
including boxes of 1989 Fleer baseball cards, 1987 Donruss baseball cards and 1990 Pro Set hockey
cards, and Houser explained that individual cardswere worth various amountsin June of 1999. He
stated that most of the cardsin the boxeswere common cardsthat wereworth about fiveto ten cents
each. Hesaid that good player cards, such asKen Griffey, Jr., Mark McGuireor Barry Bonds, would
be worth much more than the common cards. Houser explained that he sold common cardsin his
shop for no more than five cents each. Houser testified that, from the latter part of 1998 to the end
of 1999, the sales at his store were approximately $16,000 to $18,000 per month.

On cross-examination, Houser testified that “wax packs’ are factory sealed packs of cards
containing varying numbers of cards within them, and the packs may contain more valuable cards
aswell ascommon cards. He explained that buying a“wax pack” differed from getting acard from
a vending machine because “[w]hen you're filling up a vending machine, the person filling it up
knows exactly what’ sinthere.” Houser stated that baseball card companies often have promotional
games on the “wax packs’ as an incentive to buy the packs.

Allen Phillips, aforensic examiner and crypt anayst for the Racketeering Records Analysis
Unit of the Federal Bureau of Investigation (“FBI”), testified as an expert in the field of gambling
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recordsanalysis. Phillips stated that he examined the twenty-nine Free Spin machines seized by the
police and determined that they all worked in the samemanner. Heexplained that gambling devices
have three distinct characteristics: (1) consideration; (2) chance; and (3) reward. Phillips testified
that, as a racketeering records analyst for the FBI, “we look at various indications on the machine
as to how it was designed and built and what features it contains’ to determine whether it is a
gambling device.

Phillipsdemonstrated how the Free Spin machine worked and testified that the machine uses
an“eight-liner game” whichis “avery common game’ that isused acrossthe country. Heexplained
that “it'sa ot machine type of game. . . . [T]here are eight lines on which you can form winning
combinations of icons . . ..” Phillips stated that the Free Spin machine “shows your winning
combinations and the amount of credits you would receiveif you . . . lined up those combinations
on the eight-liner game.” He explained that a player would start playing by inserting a$1, $5, $10
or $20 bill. He stated that, once a player puts in the cash, the machine gects one sports card for
every dollar inserted and givesthe player twenty creditsfor every dollar. Phillipsreported that, after
inserting the cash, “you would place the amount you want to wager on thenext play of . . . theeight-
liner game. And asyou pressthe credits[button,] thewager amount meter . . . increasesonefor each
timeyou pressit.” Hestated that the minimum amount aplayer can bet on aFree Spin machine“is
eight credits or forty cents’ per game, while the maximum amount a player can bet per game is
eighty credits or four dollars.

Phillips explained, “ Once you’ ve placed your eight bets as a minimum([,] al the lines are
active so you have eight ways of forming awinning combination on this machine. In order to play
it you pressthe start button.” He stated that pressing the start button “will begin thereel spinning[,]
and [in] approximately five seconds. . . the machinewill cometo arest . . . with theicon displayed
in each of the nine windows.” He said that a computer program within the machine “generates a
random number that correlates to one of the icons that are shown in each of these positions’ and
“produces arandom outcome on your screen .. .." Phillips explained that:

Then . . . the computer will evaluate what icons are on the screen and determine if
any of thelines are winning lines. If there' sawinning line as we had here, abar in
each window going diagonaly down from left to right, that was a winning
combination. At the bottom we havea. . . message written on the screen “you win
ten credits.” So the pay off for athree bar combination is ten credits. And we had
bet one credit on that line. So we got paid back ten credits for the one bet on that
line, we lost on the other seven lines, so our total bet was eight credits and we won
ten credits, so for the whole game we won two credits.

He stated that, after winning the credits, the player may take hisor her winnings by hitting the “take”
button, and then the machine may go into a* bonus mode,” wherethe player can take“free spinsthat
don'tcost. .. any credits.” Hesaid that the player can takethe creditsthat he or shewins during the
bonus mode. Phillips explained that, once a player reaches two hundred credits or more, he or she
may “cash out” and receive five cents for each credit.
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Phillipstestified that one of the characteristics of agambling deviceisthat aplayer caninsert
more money in the machine than isrequired to play agame or buy an item. He explained that this
characteristic “is more a feature of a gambling device than an amusement device or a vending
machine.” Hestated that the Free Spin machineis similar to agambling device because aplayer can
insert any amount of money and then wager his or her credits on multiple games.

Phillips testified that another characteristic of a gambling deviceis that the machine has a
setting called a“[r]etention ratio, in which the operator of the device can set it for varying amounts
of what the machine will pay out, what the amount of winnings probability will be.” He stated that
the Free Spin machine has red buttonsinside the door on the left side that allow the operator access
to different screenson themonitor to adjust thewinning probability. Heexplained that the Free Spin
machine was set to pay back fifty-five percent of the money put into the machine“over thelong run
of this machine.” Phillips said that mechanisms for setting the winning probability on machines
were “common to any slot machinein LasVegas....” He stated that, on atypical slot machine at
acasino, the machineis set to pay back at least ninety-five percent. Phillipsexplained that the Free
Spin machines allow the operator to set up the games however he or she wants, such as how many
credits a player gets for every dollar, the minimum and maximum bets on each game and the
retention ratio, whichiscommonto the*“ eight-liner” gamesfound throughout the country. He stated
that setting the retention ratio “is a unique characteristic to a gambling device as opposed to an
amusement device or a vending machine and there is no need for retention ratios on those types of
machines.”

Phillipstestified that, similar to gambling devices, the Free Spin machineshave* soft meters’
as part of the computer program that track the amount of money that goes into, and out of, the
machine. He explained that, when someone clears the credits from a machine, the Free Spin
machine has an “out meter” that tracks the credits paid out to players. He stated that both gambling
devicesand Free Spin machineshave“hard meters’ that are used asasecurity check on the numbers
showing on the “soft meters’ of the game. The numbers taken from the “hard meters’ should
correspond with the numbersfrom the “ soft meters.” Phillips said that these types of meters are not
usually found on amusement devices or vending machines.

Phillipstestified that another characteristic of gambling devicesisthat they have the ability
to pay out winningsto players. He explained that slot machinesusually pay out by dispensing coins
or tokens in trays at the bottoms of the machines. He stated that machines such as the Free Spin
machines are not designed to pay out like slot machines. He said that these types of machines“are
typically what we would call manufactured for the gray market, . . . so primarily they’ re trying not
to display the characteristics of agambling machine. . . . [T]hey devised away to pay off the players
without dumping money into a tray which would be obvious to any law enforcement agency.”
Phillips explained that the Free Spin machines have afeature where an operator of the machines can
“clear off the credits.” He stated that, when the credits are cleared off of the machine, the “hard
meter” on the machine registers the number of credits paid out, and the credits displayed on the
monitor of the machine goesto zero “ so the next player cannot play those credits and be paid for the
same credits.” He explained that this “knock off” feature on the Free Spin machines “is just one
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characteristic that is used in gambling devices as opposed to amusement devices which generally
you'll not find . . . on an amusement device.” Phillips testified that, with regard to the Free Spin
machine, “you can see that you can place money in the machine, you canreceive. . . creditsfor your
wager. You can play the game and have winnings or los[ses,] and we're able to knock off those
winnings and get paid for thosewinnings. . ..” Heexplained that those are the characteristics that
he looks for in gambling devices.

Phillipstestified that he also examined the business records that the Defendants kept for the
Free Spin machines. He stated that the Defendants kept booklets of preprinted forms titled
“Collection Reports’ that contained the dates of collection, thelocation and number of the machine,
the total amount of money in the machine, the amount paid out to players, the net amount to divide
with the merchant, the merchant’s share and the Defendants’ share. He stated that most of the
collection reports also contained aline to deduct afive percent tax from the total amount collected
by the machine. He explained that the“route collector” would go around to al thelocationsthat had
the Free Spin machines and record how much money the machines took in and how much money
was paid out to players by reading the soft and hard meters. Phillips stated that, after making the
calculations, the* route collector” would reimburse the establishment for theamount of money it had
to pay out on the machines. He explained that “the difference between what went into the machine
and what’ s been paid out would then be split in some fashion with the establishment. Inthiscase],]
itwasconsistently [a] fifty-fifty split between the establishment and the. . . vendor of the machines.”
Phillips testified that the Defendants’ collection reports “ are the same as we see in any gambling
device operation throughout the country.” He stated that all of the collection reports contained “a
series of numbers written down[,] and these are both the hard meter numbers and the soft meter
numbers. . ..” Phillips explained that these recorded numbers are necessary “to verify that the
amount that went into the machineis correct[] and the amount of pay outsiswhat was actualy paid
off the machine. And these are all numbers that would be found on anormal collection sheet for a
gambling device operation.” Hereported that the collection reports did not contain any evidence of
accounting for costs of the sports cards that were placed into the machines.

Phillips testified that he also examined alegal pad that contained records of the Free Spin
machinesfrom different establishments. He stated that thelegal pad contai ned handwritten notations
of the hard and soft meters for each of the six machines at one location for December of 1998, the
total amount of money taken in and paid out by the machines at that |ocation for 1998, and the profit
for those machinesfor 1998. Heexplained that thesetypesof records* arethingswewould typically
seein ... gambling device operations records.” Phillipstestified that the legal pad aso contained
records of the Free Spin machines at the other locations and cal culations of how much money went
in and out of the machines. He stated that, according to the collection reports and the records kept
on the legal pad, the twenty-nine Free Spin machines collected atotal of $333,684.85 in 1998, and
he calculated the gross profit of the machinesin 1998 to be $129,217.60. Phillipstestified that the
machines collected a total of $533,092.00 from January to May of 1999. He explained that the
Defendants business records for the Free Spin machines “are very similar to most gambling
operations. The fact that accounting records are kept that only reflect the ins and outs on the
machine is consistent with gambling device machines as opposed to . . . vending businesses. . . .”
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Phillips stated that businesses that manage vending machines will have records that reflect a
deduction from the gross sales for the cost of the goods that were sold, but on the Defendants’
business records, “there’ s no indication that there is any expense for what they're selling, [rather]
the only expense is the pay outs on the machine.”

On cross-examination, Phillips testified that it was common for operators to mislabel a
gambling device and that the banners posted above the Free Spin machines would have had a
“minimal effect” on hisopinion asto whether those machineswere gambling devices. He stated that
he examined the rules posted next to the Free Spin machines and determined that the Defendants or
the operators of the machines at the various establishments did not enforce the rule that stated that
“the promotional points received from the purchase of the. . . card or from afree play voucher have
no cash value and may not be redeemed.” He stated that the Free Spin machines could not
distinguish between credits obtained initially by placing money into the machine or credits obtained
by wagering credits on the eight-liner game. Phillips acknowledged that many products offer
sweepstakes games that rely on chance, though during his time with the Racketeering Records
Analysis Unit of the FBI, the FBI had not investigated those games. He stated that the Free Spin
machinesdiffer from sweepstakes games because the Free Spin machinesare gambling devices. He
explained that “[i]f it"samechanical devicethat allowsyou to risk consideration and[,] through the
play of agame of chance[,] receiveareward[,] it . . . would fall under our definition of agambling
device.” TheDefendants’ counsel attempted to cross-examine Phillips about specific sweepstakes
games, but the trial court limited cross-examination to asking Phillips about the characteristics of
those sweepstakes games, not the specific games themselves.

On cross-examination, Phillipstestified that if someone sent off for afree promotional game
and then played that free game on the Free Spin machine, “thenin that instance they would not have
the characteristic of consideration, so . . . for that play of thegameit would not qualify asagambling
device.” He stated that he did not check to see whether the Defendants paid federal income tax or
Tennessee vending machine taxes on the profits from the machines. He explained that he did not
know whether paying taxes on the profits from the machines “would bear on whether they were
gambling or not . . . .” When asked whether the Defendants machines would be considered
gambling devicesif they vended bottles of soft drinksinstead of baseball cards, Phillipstestified, “If
you' ve got creditsthat could be cashed out for the equival ent value of what you put into the machine
and you were allowed to wager with those creditg[,] | would say, yes, it would be a gambling
device.”

TheDefendantsthen called DwayneKeith Heflin, chief executiveofficer of World of Games,
LLC, to testify. Heflin testified that he invented the Free Spin machine and that the machine
combined avending machine with avideo game. He explained, “The combination was derived in
order to sdl . . . collectors [cards], and to offer a promotional game of chance to encourage
consumers to purchase the card through this machine versus going to a ball card shop or other
vending machines.” Hestated that, unlike gambling devices, the Free Spin machineswere designed
so that if the supply of cards in the machine is exhausted, then the machine will not work. Heflin
explained that, unlike agambling device, the Free Spin machine sells sports cards for adollar each.
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He stated that, for every dollar inserted into the machine, one and ahalf percent goesto the State for
gross revenue sales tax, which “is another characteristic you do not see in a gambling device.”
Heflin explained that the Free Spin machines have State vending stamps affixed to thefront of them,
unlike gambling devices. Hetestified that he received eight or nine requests for free games during
thetimethe Defendants operated the machines and that this option of allowing playersto send awvay
for free games “is not a characteristic of agambling device.” Heflin testified that every free game
voucher used to play afree game on the Free Spin machineisrecorded by the machine, “[s]o, there's
accountability in this machinethat you wouldn’t seein agambling device.” He stated that the video
game on the Free Spin machines was similar to “ Cherry Masters’ or “Cherry Pickers’ video slot
machine games.

Heflin testified that he entered into a contract with the Defendants when they purchased the
machinesthat set forth certain rules of operation of the machinesthat had to befollowed. He stated
that if they violated those rules, the Defendants “ could lose their distributorship, their investment,
and [they would haveto give] the property back to Worldsof Games.” Heflintestified that heor his
employees checked to see if the Defendants followed the rules of operation, which included
displaying the rules of the game, the free game vouchers and the banners for the machines, and the
Defendants complied with the rules. He explained that the Defendants had to purchase all of the
sports cards for the machines from World of Games, because “[o]ur long term income from this
machinebeing in operationisthat we sell the [ Defendants] and other peoplelike them the stock that
goesinthe machines.” He said that baseball cardswere the most popular type of sports cardsin the
Bristol area. He stated that the Defendantswererequired to pay all of the salestaxes on the baseball
cards they sold in the machines. Heflin reported that the Defendants paid three to three and a half
cents per card for the sports cards they put into the machines. He stated that the Defendants paid
$2,495.00 plus sales tax for each machine.

Heflin testified that the Free Spin machines were not gambling devices because “you are
never required to risk anything of value, therefore, you are never wagering anything on chance.” He
explained that credits obtained on the machines by inserting money have no cash value, rather the
credits have to be played on the machinesin order for the playersto cash in their credits. He stated
that players may cash in any credits above the number of credits they initially received when they
inserted their money. He said that the rules for the Free Spin machines did not require players to
reach two hundred credits in order to cash in their credits.

On cross-examination, Heflin testified that he charged the Defendants $25,000.00 as a
distribution fee to place the Free Spin machinesin the Sullivan County area. He stated that he paid
from half acent to acent and ahalf for each baseball card that he distributed to the Defendants, and
he charged the Defendants from two to three and ahalf centsfor the cards. He explained that some
of the cards placed in the machines may be worth significantly more than the common cards that
were placed into the machines. He stated that his company set the retention ratio on the Free Spin
machines at fifty-five percent, and the Defendants, through their contract with Worlds of Games,
agreed not to change anything on the machines. Heflin admitted that the machines could not
differentiate between the initial credits awarded by inserting money into the machines and credits
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won as a result of betting those initia credits. He acknowledged that his company owned and
operated some Free Spin machines in Bedford County.

Following presentation of evidenceand closing arguments, thejury convicted the Defendants
of aggravated gambling promotion. Thetrial court sentenced Defendant George A. Vance to two
years of supervised probation followed by four years of unsupervised probation and ordered him to
make restitution to the Tennessee Department of Revenue in the amount of $130,521.00. Thetrial
court sentenced Defendant Vincent VVance to one year of supervised probation followed by one year
of unsupervised probation. The Defendants now appeal.

1. Analysis

On appeal, the Defendants contend that: (1) the evidence is insufficient to support their
convictionsbecausetherewasno evidencethat they knowingly engaged in agambling enterpriseand
the Free Spin machineswerenot principally designed as gambling devices; (2) thetrial court abused
its discretion by prohibiting the Defendants from introducing the testimony of a patent attorney
concerning the issuance of a patent on the Free Spin machine; and (3) the trial court abused its
discretion by prohibiting the Defendantsfromintroduci ng evidence concerning comparabl e products,
games and promotions similar to the play on the Free Spin machines.

A. Sufficiency of the Evidence

The Defendants contend that the evidence presented at tria is insufficient to support their
convictions. When an accused challenges the sufficiency of the evidence, an appellate court’s
standard of review is whether, after considering the evidence in the light most favorable to the
prosecution, any rational trier of fact could have found the essential elements of the crime beyond
areasonabledoubt. Tenn. R. App. P. 13(e); Jacksonv. Virginia, 443 U.S. 307, 324 (1979); State
V. Smith, 24 SW.3d 274, 278 (Tenn. 2000). Thisrule appliesto findings of guilt based upon direct
evidence, circumstantial evidence, or a combination of both direct and circumstantial evidence.
State v. Pendergrass, 13 S.W.3d 389, 392-93 (Tenn. Crim. App. 1999).

In determining the sufficiency of the evidence, this Court should not re-weigh or re-evaluate
the evidence. State v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990). Nor may this
Court substituteitsinferencesfor those drawn by thetrier of fact from theevidence. Statev. Buggs,
995 SW.2d 102, 105 (Tenn. 1999); Liakasv. State, 286 S.W.2d 856, 859 (Tenn. 1956). Questions
concerning the credibility of the witnesses, the weight and value of the evidence, as well as all
factual issues raised by the evidence are resolved by the trier of fact. Liakas, 286 S.\W.2d at 859.
This Court must afford the State the strongest legitimate view of the evidence contained in the
record, aswell asal reasonableinferences which may be drawn from the evidence. Statev. Evans,
838 S.W.2d 185, 191 (Tenn. 1992). Because a verdict of guilt against a defendant removes the
presumption of innocence and rai ses a presumption of guilt, the convicted criminal defendant bears
the burden of showing that the evidence was legally insufficient to sustain a guilty verdict. 1d.
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The Defendants were convicted of aggravated gambling promotion. A person commits
aggravated gambling promotion “who knowingly invests in, finances, owns, controls, supervises,
manages or participates in a gambling enterprise.” Tenn. Code Ann. 8§ 39-17-504(a) (1997).
Gambling enterprise means “two (2) or more persons regularly engaged in gambling promotion as
definedin 8 39-17-503.” Tenn. Code Ann. 8 39-17-504(b). Tennessee Code Annotated section 39-
17-503(a) (1997) defines gambling promotion as follows:

A person commits an offense who knowingly induces or aids another to
engage in gambling, and:

(1) Intends to derive or derives an economic benefit other than personal
winnings from the gambling; or

(2) Participatesin the gambling and has, other than by virtue of skill or luck,
alesser risk of losing or greater chance of winning than one (1) or more of the other
participants.

Knowingly “refersto a person who acts knowingly with respect to the conduct or to circumstances
surrounding the conduct when the person is aware of the nature of the conduct or that circumstances
exist.” Tenn. Code Ann. § 39-11-106(a)(20) (1997). A person “acts knowingly with respect to a
result of the person’s conduct when the person is aware that the conduct is reasonably certain to
causetheresult.” Tenn. Code Ann. 8§ 39-11-106(a)(20). Gambling “ meansrisking anything of value
for a profit whose return is to any degree contingent on chance, but does not include a lawful
business transaction.” Tenn. Code Ann. 8§ 39-17-501(1) (1997). A lawful business transaction
“includes any futures or commodities trading.” Tenn. Code Ann. 8§ 39-17-501(4). Profit “means
anything of value in addition to the gambling bet.” Tenn. Code Ann. 8 39-17-501(6). A gambling
device “means anything designed for use in gambling, intended for use in gambling, or used for
gambling.” Tenn. Code Ann. § 39-17-501(3).

The Tennessee Supreme Court upheld the constitutionality of Tennessee Code Annotated
sections 39-17-501 and 39-17-505 (1989) in State v. Burkhart, 58 S.\W.3d 694 (Tenn. 2001). In
Burkhart, the defendant was charged with possession of agambling devicein violation of Tennessee
Code Annotated section 39-17-505 after a police officer found video slot machines in the
defendant’ sbar. Burkhart, 58 S.W.3d at 696. While upholding the constitutionality of the statutes,
the Court made the following observations:

A gambling deviceisdefined as* anything designed for usein gambling, intended for
use in gambling, or used for gambling.” Tenn. Code Ann. § 39-17-501. This
definition is sufficiently clear to provide notice that a slot machine is a gambling
device.

A slot machineisdesigned for usein gambling and normally intended for use
in gambling. The outcome of a game on Burkhart’s machines is contingent upon
chance. Skill is not required to play the slot machines. The confiscated machines
were equi pped with knock-off switches and retention meters. The number of games
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or credits won by the player could be recorded by the machines. The knock-off
switch on the machines allowed credits won to be removed from the screen but
remain recorded within the machine. Unlike standard arcade games, the settings on
the slot machines could be changed to manipulate the odds of winning. The
characteristics of the machines demonstrate their design for use in gambling.

1d. at 698.

In Painter v. State, 45 SW.2d 46, 46 (Tenn. 1932), the defendant was convicted for
unlawfully keeping and exhibiting a gaming device in violation of Shannon’s Code section 6805,
which provided as follows: “If any person encourage or promote, aid or assist, the playing at any
game, or the making of any bet or wager, for money or other valuable thing, or keep or exhibit any
gaming table or device for gaming, heisalso guilty of amisdemeanor.” The defendant owned and
operated a mint vending machine, “which, in addition to delivering a package of mints for the
customer’s coin, may emit . . . checksor chips’ that could be used to play a baseball game attached
to thevending machine. Painter, 45 S.W.2d at 46. The number of chipsthe customer would receive
for each coin deposited was * controlled by the interior mechanism of the machine, and varies from
two to twenty. ... The[chips] ... havenointrinsic value. They are delivered to [the customer] for
the sole purpose of enabling him to operate the machine in playing the game of baseball as
described.” 1d.

The Court noted that the chips gave the customer “the right to operate the machine for
whatever amusement the playing of the game will afford. Itisaright not extended uniformly to all
customers of the store . . . but only to those who purchase mints, and to them only according to
chanceand contingent fortune.” 1d. The Court further noted that many customerswould place more
money into the machine “in the hope of enabling himself [or herself] to continue the contest, with
the package of mintsaminor consideration.” 1d. at 47. The Court explained that the chipsthat were
randomly awarded by the vending machine were “things of value’ under the gambling statutes
because the chips alowed the customer to continue the operation of the machine for amusement.
The Court held that the mint vending machine with the attached baseball game was a gambling
device because “[t]he fundamental and underlying principle of the offer made by the device to the
customer isone of chance and hazard, and failswithin the letter and spirit of the statute.” Id. at 47.

Inasimilar case, the Tennessee Supreme Court, relying upon itsdecisionin Painter, held that
amint vending machine was a gambling device because the player of the machine was awarded, in
addition to a package of mints, avarying number of free plays on the machine for every nickel the
player inserted. Heartley v. State, 157 SW.2d 1, 3 (Tenn. 1941). The Court explained that:

“In general, . . . a slot machine which, in return for a coin deposited therein,
dispenses merchandise of the value of such coin, accompanied at occasional and
uncertain intervals by avarying amount of money, trade checks, or coupons, or more
broadly, one which provides an element of chance, isagambling device.”
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“ Accordingtothe generally prevailing opinion, where thereturnto the player
isthus dependent on an element of chance, aslot machineisagambling device, even
though the player is assured of his money’s worth of some commodity and, hence,
cannot lose. Also, according to the great weight of authority a slot machine is not
rendered innocuous by the fact that it indicates in advance of each deposit exactly
what it will dispense, sinceit isconsidered that in such instances, the player gambles
not on the immediate return for the coin he deposits, but on the hope or chance that
the indicator will show a profit on his[or her] next play. . ..”

“Furthermore, a machine which returns merchandise of the value of the coin played
therein and, in addition, achance of receiving avarying amount of checkswhich may
be used to play the machine for amusement only is a gambling device, the right to
continue the operation of the machine for amusement being athing of vaue within
statutes directed against gaming. . . .”

Id. at 2-3 (quoting 24 Am. Jur. Gambling and Prize Contests § 35 (1941)). The Court also noted that
“[i]f the machine in question were limited to the delivery of a package of mints, it would have no
element of chance connected withit. Itisthisaddedinducement of receiving something for nothing
that arouses the gambling instinct.” Id. at 3. The Court concluded that a“*thing of value’' to be the
subject of gambling may beany ‘thing’ affording the necessary lureto indulgethe gamblinginstinct.
Any incitement which would impel the player to stake his money on a chance of winning would
producetheevil consequencesat whichtheenactmentisaimed.” 1d. (quoting Statev. Mint Vending
Mach., 154 A. 224, 226 (N.H. 1931)).

On appedl, the Defendants contend that the evidence is insufficient to support their
convictions because the “proof presented at trial established that the [Free Spin] machine is not
principally designed for gambling” and the operation of the Free Spin machines in Bristol
establishmentswasalawful businesstransaction. The Defendantsfurther contend that therewas no
evidence that they knowingly engaged in agambling enterprise. We respectfully disagree with the
Defendants' assertions.

The Defendants stipul ated that they owned and operated twenty-nine Free Spin machinesin
nine Bristol establishments between August of 1998 and June 10, 1999. Thereisno disputethat the
Defendants financed and supervised the operation of these machines, which included stocking the
machineswith sports cards, coll ecting money from the machinesand recording the amount of money
that went into and out of the machines. Theissue we must decide is whether, after considering the
evidence in the light most favorable to the prosecution, any rational trier of fact could have found
beyond areasonabl e doubt that the operation of the Free Spin machines constituted gambling. If so,
then sufficient evidence exists in the record to support the Defendants convictions of aggravated
gambling promotion.

The evidence showed that the Free Spin machines worked in the following way: A player
activatesthe Free Spin machineby inserting a$1, $5, $10 or $20 bill, and the machine dispenses one
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baseball card for every dollar inserted and gives the player twenty credits for every dollar to wager
onavideo dot-machinegame. After aplayer wagerscreditsand hitsthe“ play” button, the Free Spin
machine randomly determines whether the player has won additional credits or lost credits. The
player may wager from eight creditsto sixty-four credits on each video slot-machine game, and once
the player reaches at | east two hundred credits on the machine, he or she may go to the cashier of the
business and cash in the credits at five cents a credit. A player may send away for a free play
voucher and play the Free Spin machinefor free, though the player will not receive asports card for
thefree play. Heflin testified that aplayer may only cash in the credits that were above the number
of creditsthat the player initially obtained by inserting the money; however, the machines could not
makethat distinction, and the cashierspaid playerscashfor all the credits on the machine, regardless
of theinitial deposit.

Theevidence showed that the Free Spin machinehad the characteristics of agambling device
becauseit allowed the player to insert money for five cent credits, to wager those credits on agame
of chance and to cash in those credits once the player accumul ated two hundred credits. Moreover,
the Free Spin machines were equipped with “soft” and “hard” metersto track the amount of money
placed into the machine and the amount paid out to players, and the machines also had adeviceto
modify the winning percentage on the machines, similar to gambling devices. The machineswere
similar to gambling devices because they had a knock-off feature so the cashiers at the
establishments could clear out the credits on the machines after paying players for their credits.
Finally, the Defendants' businessrecordsof the Free Spin machinesweresimilar to gambling device
operations records because they only recorded the amount of money that went into and out of the
machines.

After examining theevidencein thelight most favorabl eto the prosecution, weconcludethat
the Free Spin machines clearly qualify as gambling devices because the machines were “used for
gambling.” Tenn. Code Ann. 8 39-17-501(3). The evidence showed that the operation of the Free
Spin machines fell within the definition of “gambling” because the machines were used to risk
creditsworth five cents apiecefor aprofit whose return was contingent on chance. Tenn. Code Ann.
§ 39-17-501(1). The fact that the Free Spin machines dispensed a sports card for every dollar
inserted does not change the gambling characteristics of the machines. Asthe Tennessee Supreme
Court held in Heartley, “the right to continue the operation of the machine for amusement after
receiving a package of mints is a thing of value within statutes against gaming.” Heartley, 157
SW.2d at 3; see Painter, 45 SW.2d at 47-48. In this case, not only may a player continue playing
the eight-liner game by wagering his credits after receiving asports card, but the player may cashin
those credits after reaching the two-hundred-credit threshold. Although Heflin testified that the
credits awarded by inserting money were “promotional” and had “no cash value,” players wagered
these credits on the eight-liner games and cashed in their credits at five cents apiece, so the credits
were “things of value’ under the gambling statute. We note that courts in other jurisdictions have
also held that the Free Spin machines are gambling devices. Seeg, e.g.,, MDSInv., LLCv. State, 65
P.3d 197, 205 (1d. 2003); Jack Eiser Sales Co. v. Wilson, 752 N.E.2d 225, 229 (Ind. Ct. App. 2001).

Accordingly, after considering the evidence in the light most favorable to the prosecution,
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we conclude that a rationa trier of fact could have found beyond a reasonable doubt that the
operation of the Free Spin machines constituted gambling. We further conclude that the evidence
showed that the Defendants committed gambling promotion because they knowingly induced or
aided people to engage in gambling through their promotion of the Free Spin machines in nine
Bristol establishments, and they derived an economic benefit from the operation of those machines.
Tenn. Code Ann. § 39-17-503(a). The Defendants assert that they did not knowingly commit
aggravated gambling promotion becausethey believed that the Free Spin machineswerelegal under
the gambling statutes and they displayed the machines “in the main, public areas’ of the nine
establishments. However, “[t]he fact that a person honestly believes that he has aright to do what
the law declaresto beillegal will not affect the criminality of the act.” Hunter v. State, 12 SW.2d
361, 362 (Tenn. 1928). The Defendants knowingly owned and operated the Free Spin machinesin
nine Bristol establishments for profit, thereby inducing customers to gamble, between August of
1998 and June 10, 1999. Therefore, after viewing the evidence in the light most favorable to the
prosecution, we concludethat arational trier of fact could have found beyond areasonable doubt that
the Defendants committed aggravated gambling promotion.

B. Evidentiary Rulings

The Defendants next contend that the trial court abused its discretion on two occasions: (1)
by prohibiting the Defendants from introducing the testimony of a patent attorney concerning the
issuance of a patent on the Free Spin machine; and (2) by prohibiting the Defendants from
introducing evidence concerning comparabl e products, gamesand promotions similar to the play on
the Free Spin machines. The Statearguesthat thetrial court did not abuseitsdiscretion because both
thetestimony regarding the patent on the machines and thetestimony about comparabl e productsand
games were irrelevant and would have confused the jury. We agree with the State.

In Tennessee, admissibility of evidenceiswithinthesound discretion of thetrial judge. State
v. Saylor, 117 SW.3d 239, 247 (Tenn. 2003). The determination of whether proffered evidenceis
relevant in accordance with Tennessee Rule of Evidence 402 is left to the sound discretion of the
trial judge, as is the determination of whether the probative value of evidence is substantially
outweighed by the possibility of prejudice pursuant to Tennessee Rule of Evidence 403. Statev.
Kennedy, 7 SW.3d 58, 68 (Tenn. Crim. App. 1999) (citing State v. Forbes, 918 S\W.2d 431, 449
(Tenn. Crim. App. 1995)); Statev. Burlison, 868 S.\W.2d 713, 720-21 (Tenn. Crim. App. 1993). We
will only disturb an evidentiary ruling on appeal when it appears that the trial judge arbitrarily
exercised his or her discretion. State v. Baker, 785 S.W.2d 132, 134 (Tenn. Crim. App. 1989).

Initial questions of admissibility of evidence are governed by Tennessee Rules of Evidence
401 and 403. These rules require that the trial court must first determine whether the proffered
evidenceisrelevant. Pursuant to Rule 401, evidence is deemed relevant if it has *any tendency to
make the existence of any fact that is of consequence to the determination of the action more
probable than it would be without the evidence.” See Forbes, 918 S.W.2d at 449. In other words,
“evidence is relevant if it helps the trier of fact resolve an issue of fact.” Nell P. Cohen, et d.,
Tennessee Law of Evidence 8§4.01[4], at 4-8 (4th ed. 2000). If thetrial court findsthat the proffered
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evidence is relevant, it then weighs the probative value of that evidence against the risk that the
evidence will unfairly pregjudice thetrial. Statev. James, 81 SW.3d 751, 757 (Tenn. 2002). If the
court findsthat the probative valueis substantially outweighed by itsprejudicial effect, the evidence
may be excluded. Tenn. R. Evid. 403. “‘Excluding relevant evidence under this rule is an
extraordinary remedy that should be used sparingly and persons seeking to exclude otherwise
admissible and relevant evidence have a significant burden of persuasion.”” James, 81 SW.3d at
757-58 (quoting White v. Vanderbilt Univ., 21 SW.3d 215, 227 (Tenn. Ct. App. 1999)).

1. Patent Attorney Testimony

After thoroughly reviewing the record, we conclude that the trial court did not abuse its
discretion by prohibiting the Defendants from introducing the testimony of a patent attorney
concerning theissuance of a patent on the Free Spin machine. The Defendants sought to call Mark
Patterson, a patent attorney and an expert in patent law, to testify that the Free Spin machineswere
patented as* vending machines’ and not “gaming machines.” Among other things, Patterson would
have testified that the name of the machine on the patent was“ Collector Card/Fun Card Dispensing
System with Promotional Free Spin, Free Draw Game Feature.” The State objected to thetestimony
asirrelevant, and thetrial court sustained the objection, stating, “1 find that it’ s irrelevant whether
or not thereisapatent. It'sirrelevant what you call amachine. It’sirrelevant how you describe a
machinein an abstract onapatent . . . . It'show the machineworks. . . andit'show it'sused . . . .”

Weagreewiththetrial court’ sfindingthat Patterson’ stestimony about the patent onthe Free
Spin machine was irrelevant to the jury’ s determination of whether the Defendants were guilty of
aggravated gambling promotion. The testimony about the patent on the machine would not have
helped the trier of fact resolve an issue of fact because the name of the machine on the patent has
nothing to do with how the machine works. Under Tennessee Code Annotated section 39-17-501,
the determination of whether amachineisagambling device depends upon the machine’ s operation
and use, not the machine’ sname. Therefore, the fact that the name of the machine on the patent is
“Collector Card/Fun Card Dispensing System with Promotional Free Spin, Free Draw Game
Feature” is ssimply irrelevant to whether the machines were used to gamble and whether the
Defendantswere guilty of aggravated gambling promotion. Accordingly, we concludethat thetrial
court did not abuse its discretion by excluding this evidence.

2. Comparable Products and Games

We likewise conclude that the trial court did not abuse its discretion by prohibiting the
Defendants from introducing evidence concerning comparable products, games and promotions
similar to the play on the Free Spin machines. The Defendants' counsel attempted to cross-examine
Phillips about specific sweepstakes games from McDonald' s and Bob Evans, but the trial court
limited cross-examination to asking Phillips about the characteristics of those sweepstakes games,
not the specific games themselves. The Defendants counsel aso requested that he be allowed to
ask Heflin about comparable games and sweepstakes. Thetrial court found that such testimony was
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irrelevant because there were no court cases that declared those gameslegal, and “[i]f it isrelevant,
| finditis. ..too confusing and too prejudicial to allow it to be introduced.”

Testimony about specific sweepstakes games and promotions was irrelevant to the jury’s
determination of whether the Defendants were guilty of aggravated gambling promotion. Such
testimony would not have had any tendency to make the existence of any fact that is of consequence
to the determination of the action more probablethan it would be without the testimony. Moreover,
testimony about specific promotional games would have confused the jury, because the Defendants
were on trial for aggravated gambling promotion in connection with operating the Free Spin
machines, not for running other typesof promotional games. Thetrial court allowed the Defendants
counsel to ask questionsabout the characteristicsof different sweepstakesgames, but it did not allow
counsel to ask about specific games. After thoroughly reviewing the record, we conclude that the
trial court did not abuse its discretion by excluding this evidence.

I11. Conclusion

In accordance with the foregoing authorities and reasoning, we AFFIRM the trial court’s
judgments.

ROBERT W. WEDEMEY ER, JUDGE
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